CASE UPDATE

OWNERS ALLOWED TO RETAIN MEZZANINE ATTICS

CONSTRUCTED AT THE SUMMIT CONDOMINUM IN THE 90s

Introduction

1.

Section 37(1) read with Section 37(2) of the Building Maintenance
and Strata Management Act 2004 (“BMSMA?”), which together
with the rest of the BMSMA came into force on 1 April 2005,
prohibits improvements upon a strata lot which increase or is likely
to increase floor area, unless authorised by a 90% resolution of
the Management Corporation.

What is the position on such works if carried out before 1 April
2005? This was the issue before the High Court in the case of
MCST Plan No. 1788 v Lau Hui Lay William and Anor [2023]
SGHC 284.

Owners of a unit in The Summit Condominium, a residential
development, constructed mezzanine attics within the unit by
around April or May 1993, long before the entry into force of the
BMSMA on 1 April 2005. This was even before the Management
Corporation of the Condominium (“the MCST”) came into
existence in November 1993.

Obviously, no 90% resolution of the MCST was passed to approve
the mezzanine attics since the MCST did not even exist, and this
was over a decade before Section 37(1) and Section 37(2) of the
BMSMA came into a force.

The MCST, which claimed to have discovered the mezzanine
attics at the unit in August 2017, commenced proceedings in the
High Court against the Owners for, inter alia, an order that the
Owners remove the mezzanine attics.

The Honourable Justice Lee Seiu Kin dismissed the MCST’s claim
in MCST Plan No. 1788 v Lau Hui Lay William and Anor [2023]
SGHC 284.

The successful Owners were represented by Mr Daniel Chen and
Mr Enzel Tan of Lee & Lee.
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No Cause of Action

8. The Honourable Justice Lee Seiu Kin dismissed the MCST’s claim on the basis that it had no
cause of action against the Owners.

9. Inthis regard, the Honourable Judge considered two (2) possible causes of action put forth by
the MCST:

a. Breach of Sections 9 and 10 of the Planning Act 1987; and
b.  Breach of Section 37(1) of the BMSMA.

Planning Act

10. There was no dispute that the Owners had contravened Sections 9 and 10 of the Planning Act
1987, which amounted to an offence under the same Act, because they had not obtained the
written permission of the competent authority for the “development” of land (which the
construction of the mezzanine attics amounted to).

11. However, the Honourable Judge agreed with the Owners that this previous contravention did
not provide a cause of action to the MCST in this case. This was because the contravention of
Sections 9 and 10 of the Planning Act 1987 amounted to a criminal offence, while the claim
before the Court was a civil proceeding.

12. For completeness, the Honourable Justice also held that there was no continuing contravention

of the 1998 Planning Act (the later version of the Planning Act) by the Owners. This was
because the Owners had paid a penalty and a development charge to the Urban
Redevelopment Authority (“URA”), following which URA granted the Owners permission to
retain the mezzanine attics. The Honourable Judge held that with the granting of such
permission, the earlier contravention by the Owners of 9 and 10 of the Planning Act 1987 would
no longer be actionable under law, even by the URA.

Section 37 BMSMA

13.

14.

15.

It was undisputed that the BMSMA only came into force on 1 April 2005 and that there was no
equivalent provision to Section 37 of the BMSMA in the statutes pre-dating the BMSMA.

However, the MCST argued that the Owner’s application to URA for permission to retain the
mezzanine attics constituted “effecting” an improvement under Section 37 BMSMA, with the
result that the “effecting” of the improvement without approval by a 90% resolution under
Section 37(2) BMSMA, was an actionable breach of Section 37(1) BMSMA.

However, the Court held that the MCST's interpretation of “effecting” was “not one that the
ordinary meaning of the text could bear” as:

a. The ordinary meaning of the word “effect” read in its statutory context is “clear and
unambiguous”. It simply contemplates the “performance of specific actions to bring about
an intended result”. Thus, the word “effect” in section 37 BMSMA refers “solely to the
effecting of physical works in or upon a subsidiary proprietor's lot”. Therefore, if the
installation of the mezzanine attics was “started and completed at a time when the BMSMA
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had not yet entered into force, then the effecting of this improvement in or upon the lot
would not be in breach of s 37(1) of the BMSMA”.

b. The MCST'’s interpretation of section 37(1) was “riddled by inconsistencies” as it would lead
to an outcome where a subsidiary proprietor who had carried out works which increased
the floor area of his lot prior to the entry into force of the BMSMA would only be in breach
of section 37(1) if he takes the step of applying to the URA for written planning permission
after the BMSMA has entered into force.

16. Forthe above reasons, the Honourable Justice concluded that Section 37 BMSMA did not apply.
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